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DECISION AND ORDER

BY MEMBERS PEARCE, MCFERRAN, AND KAPLAN

On November 8, 2017, Administrative Law Judge 
Benjamin W. Green issued the attached decision. The 
Respondent filed exceptions and a supporting brief, and 
the General Counsel and the Charging Party filed an-
swering briefs.  The Charging Party filed cross-
exceptions with supporting arguments.

The National Labor Relations Board has delegated its 
authority in this proceeding to a three-member panel.1

The Board has considered the decision and the record 
in light of the exceptions and briefs and has decided to 
affirm the judge’s rulings, findings,2 and conclusions, to 
amend the remedy, and to adopt the recommended Order
as modified and set forth in full below.3

                                                       
1 Member Emanuel is recused and took no part in the consideration 

of this case.  Ellen Dichner, Member Pearce’s chief counsel, also took 
no part in the Board’s consideration of this case.

2 The Respondent has excepted to some of the judge’s credibility 
findings.  The Board’s established policy is not to overrule an adminis-
trative law judge’s credibility resolutions unless the clear preponder-
ance of all the relevant evidence convinces us that they are incorrect.  
Standard Dry Wall Products, 91 NLRB 544 (1950), enfd. 188 F.2d 362 
(3d Cir. 1951).  We have carefully examined the record and find no 
basis for reversing the findings.

In rejecting the Respondent’s argument that the Union waived bar-
gaining, we find it unnecessary to rely on the judge’s reasoning that 
“the Union was under no obligation to grieve the change in holiday pay 
where the contract had expired.”  As the judge correctly found, the 
Union did not waive its right to bargain because it was presented with a 
fait accompli.  In adopting the judge’s fait accompli finding, we do not 
rely on Century Restaurant Buffet, Inc., 358 NLRB 143 (2012).  See 
NLRB v. Noel Canning, 134 S.Ct. 2550 (2014).  Instead we rely on 
Ciba-Geigy Pharmaceuticals Division, 264 NLRB 1013 (1982), enfd. 
722 F.2d 1120 (3d Cir. 1983). 

We also do not rely on the judge’s citation to LM Waste Service 
Corp., because in that case no exceptions were filed to the judge’s 
pertinent findings.  See 360 NLRB 856, 856 fn. 1 (2014).

3 We shall include an amended remedy that modifies the analysis 
for determining make-whole relief and incorporates the requirements of 
AdvoServ of New Jersey, 363 NLRB No. 143 (2016).  We shall also 
modify the judge’s recommended Order to reflect these remedial 
changes, to conform to the Board’s standard remedial language, and in 
accordance with our decision in Excel Container, Inc., 325 NLRB 17 
(1997) (holding that the contingent notice-mailing date in the order’s 
notice-posting paragraph should correspond with the date of the first 
unfair labor practice).  We shall substitute a new notice to conform to 
the Order as modified.

AMENDED REMEDY

Having found that the Respondent engaged in an un-
fair labor practice, we shall order it to cease and desist 
and to take certain affirmative action designed to effectu-
ate the policies of the Act.  Specifically, having found 
that the Respondent violated Section 8(a)(5) and (1) by 
unilaterally eliminating the holiday-payout option, we 
shall order the Respondent to cease and desist from 
changing the terms and conditions of employment of its 
unit employees without first notifying the Union and 
giving it an opportunity to bargain;4 to rescind this un-
lawful change; and to make unit employees whole for 
any loss of earnings and other benefits suffered as a re-
sult of its unlawful conduct in accordance with Ogle Pro-
tection Service, 183 NLRB 682 (1970), enfd. 444 F.2d 
502 (6th Cir. 1971), with interest at the rate prescribed in 
New Horizons, 283 NLRB 1173 (1987), compounded 
daily as prescribed in Kentucky River Medical Center, 
356 NLRB 6 (2010).  The Respondent shall be required 
to compensate affected employees for the adverse tax 
consequences, if any, of receiving lump-sum backpay 
awards, and file with the Regional Director for Region 
22, within 21 days of the date the amount of backpay is 
fixed, either by agreement or Board order, a report allo-
cating the backpay awards to the appropriate calendar 
years for each employee. AdvoServ of New Jersey, Inc., 
363 NLRB No. 143 (2016).5

We leave to compliance the establishment of a meth-
odology for calculating backpay under the specific cir-
cumstances present here.6  Notwithstanding, we reject the 
Respondent’s contention that the employees have already 
been made whole because they were given a paid day off 
                                                       

4 If the parties are engaged in negotiations for a successor collec-
tive-bargaining agreement, the Respondent must refrain from imple-
menting any changes in terms and conditions of employment until the 
parties have reached an agreement or overall impasse in the negotia-
tions for an agreement as a whole, absent certain exceptions.  See Mid-
west Terminals of Toledo International, Inc., 365 NLRB No. 158, slip 
op. at 4 fn. 9 (2017), citing Bottom Line Enterprises, 302 NLRB 373, 
374 (1991).

5 We reject the Charging Party’s exception arguing that backpay 
should be awarded to all employees who did not receive holiday pay 
“regardless of whether the employees worked on the holiday.”  That 
remedy would go beyond the complaint and evidence in this case, 
which focused on the holiday payout option of employees who worked 
the holidays.

6 We have amended the judge’s remedy allowing employees to “ret-
roactively elect holiday pay” in order to permit greater flexibility in the 
compliance phase of these proceedings; we recognize there may be 
other reasonable ways to calculate backpay.  See, e.g., Case Handling 
Manual Part Three, Compliance Proceedings, Sec. 10548 (Use of Al-
ternative Methods in Backpay Determinations). 
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within 30 days of the holiday.7  By unlawfully depriving 
employees of the option of the holiday payout, the Re-
spondent took from its employees an opportunity for 
earnings in addition to their regular income, which is a 
different benefit than a paid day off.

ORDER

The National Labor Relations Board orders that the 
Respondent, Alaris Health at Rochelle Park, Rochelle 
Park, New Jersey, its officers, agents, successors, and 
assigns, shall 

1. Cease and desist from
(a) Changing the terms and conditions of employment 

of its unit employees without first notifying 1199 SEIU 
United Health Care Workers East (the Union) and giving 
it an opportunity to bargain. 

(b) In any like or related manner interfering with, re-
straining, or coercing employees in the exercise of the 
rights guaranteed by Section 7 of the Act.

2. Take the following affirmative action necessary to 
effectuate the policies of the Act.

(a) Before implementing any changes in wages, hours, 
or other terms and conditions of employment of unit em-
ployees, notify and, on request, bargain with the Union 
as the exclusive collective-bargaining representative of 
employees in the following unit:

All CNAs, dietary, housekeeping, recreational aides, 
LPNs, and all other employees excluding professional 
employees, registered nurses, cooks, confidential [em-
ployees], office clerical employees, supervisors, 
watchmen and guards.

(b) Rescind the change in terms and conditions of em-
ployment for its unit employees that was unilaterally 
implemented on September 8, 2016.

(c) Make unit employees whole for any loss of earn-
ings and other benefits suffered as a result of the unilat-
eral change in the manner set forth in the amended reme-
dy section of this decision.

(d) Compensate affected employees for the adverse tax 
consequences, if any, of receiving a lump-sum backpay 
award, and file with the Regional Director for Region 22, 
within 21 days of the date the amount of backpay is 
fixed, either by agreement or Board order, a report allo-
cating the backpay award to the appropriate calendar 
year for each employee.

(e) Preserve and, within 14 days of a request, or such 
additional time as the Regional Director may allow for 
good cause shown, provide at a reasonable place desig-
                                                       

7 Member Kaplan finds it unnecessary to pass on the Respondent’s 
contention that employees have already been made whole and would 
leave this issue for compliance. 

nated by the Board or its agents, all payroll records, so-
cial security payment records, timecards, personnel rec-
ords and reports, and all other records, including an elec-
tronic copy of such records if stored in electronic form, 
necessary to analyze the amount of backpay due under 
the terms of this Order.

(f) Within 14 days after service by the Region, post at 
its Rochelle Park, New Jersey facility copies of the at-
tached notice marked “Appendix.”8 Copies of the notice, 
on forms provided by the Regional Director for Region 
22, after being signed by the Respondent’s authorized 
representative, shall be posted by the Respondent and 
maintained for 60 consecutive days in conspicuous plac-
es, including all places where notices to employees are 
customarily posted. In addition to physical posting of 
paper notices, notices shall be distributed electronically, 
such as by email, posting on an intranet or an internet 
site, and/or other electronic means, if the Respondent 
customarily communicates with its employees by such 
means.  Reasonable steps shall be taken by the Respond-
ent to ensure that the notices are not altered, defaced, or 
covered by any other material. If the Respondent has 
gone out of business or closed the facility involved in 
these proceedings, the Respondent shall duplicate and 
mail, at its own expense, a copy of the notice to all cur-
rent employees and former employees employed by the 
Respondent at any time since September 8, 2016.

(g) Within 21 days after service by the Region, file 
with the Regional Director for Region 22 a sworn certifi-
cation of a responsible official on a form provided by the 
Region attesting to the steps that the Respondent has 
taken to comply.
    Dated, Washington, D.C.   May 10, 2018

______________________________________
Mark Gaston Pearce,              Member

______________________________________
Lauren McFerran,              Member

______________________________________
Marvin E. Kaplan,              Member

                                                       
8 If this Order is enforced by a judgment of a United States court of 

appeals, the words in the notice reading “Posted by Order of the Na-
tional Labor Relations Board” shall read “Posted Pursuant to a Judg-
ment of the United States Court of Appeals Enforcing an Order of the 
National Labor Relations Board.”
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(SEAL)            NATIONAL LABOR RELATIONS BOARD

APPENDIX

NOTICE TO EMPLOYEES

POSTED BY ORDER OF THE

NATIONAL LABOR RELATIONS BOARD

An Agency of the United States Government

The National Labor Relations Board has found that we 
violated Federal labor law and has ordered us to post and 
obey this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union
Choose representatives to bargain with us on 

your behalf
Act together with other employees for your bene-

fit and protection
Choose not to engage in any of these protected 

activities.

WE WILL NOT change the terms and conditions of em-
ployment of our unit employees without first notifying 
1199 SEIU United Health Care Workers East (the Union)
and giving it an opportunity to bargain.

WE WILL NOT in any like or related manner interfere 
with, restrain, or coerce you in the exercise of the rights 
guaranteed by Section 7 of the Act.

WE WILL, before implementing any changes in wages, 
hours, or other terms and conditions of employment of 
unit employees, notify and, on request, bargain with the 
Union as the exclusive collective-bargaining representa-
tive of employees in the following unit:

All CNAs, dietary, housekeeping, recreational aides, 
LPNs, and all other employees excluding professional 
employees, registered nurses, cooks, confidential [em-
ployees], office clerical employees, supervisors, 
watchmen and guards.

WE WILL rescind the change to holiday payout that was 
unilaterally implemented on September 8, 2016.

WE WILL make unit employees whole for any loss of 
earnings and other benefits suffered as a result of the 
unilateral change, plus interest.

WE WILL compensate affected employees for the ad-
verse tax consequences, if any, of receiving a lump-sum 
backpay award, and WE WILL file with the Regional Di-
rector for Region 22, within 21 days of the date the 
amount of backpay is fixed, either by agreement or 
Board order, a report allocating the backpay award to the 
appropriate calendar year for each employee.

ALARIS HEALTH AT ROCHELLE PARK

The Board’s decision can be found at 
www.nlrb.gov/case/22-CA-194401 or by using the QR 
code below.  Alternatively, you can obtain a copy of the 
decision from the Executive Secretary, National Labor 
Relations Board, 1015 Half Street, S.E., Washington, 
D.C. 20570, or by calling (202) 273-1940.

Chevella Brown-Maynor, Esq., for the General Counsel.
Katherine H. Hansen, Esq., for the Charging Party.
David F. Jasinski, Esq., for the Respondent.

DECISION

STATEMENT OF THE CASE

BENJAMIN W. GREEN, Administrative Law Judge.  This case 
was tried in Newark, New Jersey, on September 8, 2017.  The 
General Counsel contends that, since September 8, 2016,1 the 
Respondent violated Section 8(a)(5) and (1) of the National 
Labor Relations Act (Act) by unilaterally eliminating holiday 
pay.  For the reasons described below, I find that the Respond-
ent violated the Act as alleged. 

On the entire record and after considering the posthearing 
briefs that were filed by the parties, I make these 

FINDINGS OF FACT

I.  JURISDICTION

The parties agree and I find that the Respondent is an em-
ployer engaged in commerce within the meaning of Section 
2(2), (6), and (7) of the Act.  The parties further agree and I 
find that the Charging Party Union is a labor organization with-
in the meaning of Section 2(5) of the Act. 

II.  ALLEGED UNFAIR LABOR PRACTICE

The Respondent operates a nursing home and rehabilitation 
center in Rochelle Park, New Jersey.  The Union represents the 
following appropriate bargaining unit of employees:

All CNAs, dietary, housekeeping, recreational aides, LPNs, 
and all other employees excluding professional employees, 
registered nurses, cooks, confidential [employees], office cler-
ical employees, supervisors, watchmen and guards.

The parties’ most recent collective-bargaining agreement, 
now expired, was effective for the period April 1, 2010,
                                                       

1 All dates refer to 2016 unless indicated otherwise.
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through March 31, 2014.  The contract contained, in article 12, 
a provision regarding holidays, which states in part as follows:

B.  Should it be necessary for an employee to work on any of 
the holidays to which he/she is entitled, the employee shall re-
ceive his/her regular straight time pay in addition to holiday 
pay.

E.  In lieu of payment to an Employee for working on a holi-
day, by mutual consent, the Employer may grant such em-
ployee a day off with pay within thirty (30) days of the holi-
day worked.

The parties agree that, under the contract and continuing 
thereafter until September 1, employees who worked on a holi-
day could (subject to certain qualifications) choose between an 
additional day of pay and an additional day of leave with pay.2  
Employees would make this election of holiday pay or holiday 
leave by submitting a Time Off Request form to the Director of 
Nursing.  Certified nursing assistant (CNA) and shop steward 
Maxsuze Predestin testified that she would write on the Time 
Off Request form the name of the holiday (e.g., Labor Day) and 
either “paid out” (if she wanted to receive holiday pay) or the 
date she wanted off (if she wanted to receive holiday leave).  

On September 8, Predestin saw the following notice posted 
near the time clock:

September 8, 2016
To All Employees previously receiving holiday payout: 
Effective immediately and beginning with pay period 8/21/16 
— 9/3/16 holiday payout has been canceled. Please request 
the day off for your holidays. 

Thank you.  
Business Office

Predestin was with her coworker and fellow shop steward 
Marie Moise when they saw the notice.  

Predestin and Moise went to speak with then Director of 
Nursing Maileen Baluyot and asked about the change in holi-
day pay.  Baluyot confirmed that there would be no more holi-
day pay and indicated that she could not do anything about it 
because the notice came from “corporate.”  

Predestin took a picture of the notice and sent it to Union 
Administrative Organizer Leilani Montes.  Predestin then 
called Montes and told her what happened.  Montes testified 
that she did not receive prior notice from the Respondent of the 
elimination of holiday pay before she learned of the September 
8 notice from Predestin.  

Despite the notice, Predestin, Moise, and two other CNAs 
filled out Time Off Request forms with requests to receive 
holiday pay for Labor Day.  They submitted these forms to 
Baluyot, but Baluyot refused to sign the forms or approve their 
requests for holiday pay.  

When the notice was first posted on September 8, Adminis-
trator Roy Santos was on vacation.  He returned from vacation 
                                                       

2 Holiday pay for a full-time employee consisted of 7-½ hours of 
pay, while holiday pay for a part-time employee consisted of a pro rata 
percentage of 7-½ hours.

about a week later.  When Santos returned from vacation, Pre-
destin and Moise went to speak with him regarding the holiday 
pay notice.  Predistine took the notice down and brought it with 
her to show Santos.  Santos said he was unaware of it and 
would get back to her.  Predestin and Moise asked Santos to 
sign their forms seeking holiday pay for Labor Day, but Santos 
refused to do so until he spoke to someone in corporate.  The 
next day, Santos told Predestin and Moise that corporate said 
there would be no more holiday pay.  Santos did not sign their 
holiday pay request forms.

Predestin testified that she did not request holiday pay for 
holidays worked after Labor Day because she did not believe 
the requests would be granted.  Instead, she asked for holiday 
leave.  Predestin noted that, if she did not ask for and take a day 
off within 30 days of the holiday, she would lose it.

Montes testified that the Union did not grieve the change in 
holiday pay because the contract had expired.  

Analysis

It is a violation of Section 8(a)(5) and (1) of the Act to make 
unilateral changes to wages, hours, and other terms and condi-
tions of employment that are mandatory subjects of bargaining.  
Holiday pay is a mandatory subject of bargaining.  LM Waste 
Service Corp., 360 NLRB 856, 864 (2014); Pine Brook Care 
Ctr., Inc., 322 NLRB 740, 743–744 (1996); Pantry Restaurant, 
341 NLRB 243, 245 (2004).

The Respondent does not deny that, until September 1, em-
ployees were entitled to choose between holiday pay and holi-
day leave (in lieu of pay) for work performed on a holiday.  
This policy was spelled out in article 12 of the contract and 
continued in effect after the contract expired.

The evidence established that, on September 8, the Respond-
ent unilaterally changed its policy on holiday pay.  The Sep-
tember 8 notice clearly stated that the “holiday payout has been 
cancelled” and directed employees to “request the day off for 
your holidays.”  Thereafter, Baluyot and Santos both confirmed 
that holiday pay had been eliminated and refused to approve 
employee requests for holiday pay.  The Respondent did not 
notify the Union before it posted the change in holiday pay and 
implemented it.

The Respondent contends that the Union waived its right to 
bargain over holiday pay by failing to grieve the change or 
request bargaining over the subject.  I reject these contentions.  
First, it is well settled that the unilateral announcement and 
implementation of a change on a mandatory subject of bargain-
ing violates the Act if it is presented as a fait accompli, regard-
less of whether the union requests bargaining thereafter.  Cen-
tury Restaurant & Buffet, Inc., 358 NLRB 143, 159–160 
(2012); Pontiac Osteopathic Hospital, 336 NLRB 1021, 1023–
1024 (2001).  Here, the Respondent did not provide the Union 
with advance notice and a meaningful opportunity to bargain 
over the elimination of holiday pay before the change was an-
nounced and implemented.  Rather, the change was announced 
and implemented as a fait accompli, and the Union did not 
waive its right to bargain by not demanding bargaining after the 
fact.  

Second, the Union was under no obligation to grieve the 
change in holiday pay where the contract had expired.  An arbi-
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tration provision does not continue in effect after the expiration 
of a collective-bargaining agreement and pre-arbitration defer-
ral of an unfair labor practice charge is not appropriate where 
the underlying grievance will not be subject to binding arbitra-
tion.  Litton Financial Printing v. NLRB, 501 U.S. 190 (1991); 
Collyer Insulated Wire, 192 NLRB 837 (1971). 

I also reject the Respondent’s contention that employees 
continued to receive the holiday benefit.  The notice was posted 
on September 8, the change was confirmed by management, 
and employee requests for holiday pay were denied.3  Employ-
ees were not required to request holiday pay for each holiday 
thereafter in order to establish that the Respondent’s change in 
policy was still in effect.  By requesting holiday leave instead 
of holiday pay, employees were merely abiding by the Re-
spondent’s new policy.  The Respondent never gave employees 
or the Union any indication that the old policy on holiday pay 
had been reinstated or that the unilateral change in holiday pay 
had been retracted.  Although employees did continue to re-
ceive holiday leave in lieu of pay, they were no longer entitled 
to the option of choosing holiday pay.  The elimination of this 
choice dramatically changed and diminished the holiday bene-
fit.  Further, if employees did not designate a day of leave with-
in 30 days of the holiday, they would have lost the benefit alto-
gether. 

Based upon the foregoing, I find that the Respondent violat-
ed Section 8(a)(5) and (1) of the Act by unilaterally eliminating 
holiday pay. 

CONCLUSIONS OF LAW

1.  The Respondent, Alaris Health at Rochelle Park, is an 
employer engaged in commerce within the meaning of Section 
2(2), (6), and (7) of the Act.

2.  The Charging Party Union, 1199 SEIU United Healthcare 
Workers East, is a labor organization within the meaning of 
Section 2(5) of the Act.  

3.  By unilaterally eliminating holiday pay, as described 
above, the Respondent violated Section 8(a)(5) and (1) of the 
Act.  The Respondent’s unfair labor practice described above 
affects commerce within the meaning of Section 2(6) and (7) of 
the Act.

THE REMEDY

Having found that the Respondent engaged in the aforemen-
tioned unfair labor practice, I will order the Respondent to
cease and desist from engaging in such conduct and to take 
certain affirmative action.  The Respondent shall be required to 
post a notice that assures its employees that it will respect their 
rights under the Act.  In addition to physical posting of paper
notices, notices shall be distributed electronically, such as by 
email, posting on an intranet or internet site, and/or other elec-
tronic means, if the Respondent customarily communicates 
                                                       

3 The General Counsel and the Union served the Respondent with 
subpoenas duces tecum for payroll records, and requested adverse 
inferences as to the termination of holiday pay based upon the Re-
spondent’s alleged failure to comply with those subpoenas.  However, 
the record amply demonstrates the Respondent’s termination of holiday 
pay, and I do not find it necessary to address the issue of inferences in 
lieu of such evidence.  

with its employees by such means.  J. Picini Flooring, 356 
NLRB 11 (2010).

The Respondent shall also be required to make employees 
whole by giving them the opportunity to retroactively elect 
holiday pay and be awarded backpay for any holidays they 
worked since holiday pay was eliminated.  The Board is author-
ized by Section 10(c) of the Act to take such affirmative action 
as will effectuate the policies of the Act and constitute the most 
practical means available to put employees back into the posi-
tion they would have enjoyed in the absence of the unfair labor 
practice.  Albar Industries, Inc., 322 NLRB 298 (1996).  Here, 
although employees continued to receive holiday leave, they 
were denied the option of electing holiday pay for work per-
formed on holidays.  It would not be fair to condition the re-
ceipt of holiday pay as a remedy in this case upon a require-
ment that employees refrained from electing holiday leave.  If 
employees had chosen not to elect a day of holiday leave within 
30 days of holidays they worked, they risked losing the holiday 
benefit entirely.  The gravamen of the unfair labor practice is a 
loss of pay and fairness requires the restitution of holiday pay, 
even if it results in a windfall of leave.4  Id.

Having found that the Respondent has violated Section 
8(a)(5) and (1) by unilaterally eliminating holiday pay, I will 
order the Respondent to make bargaining unit employees whole 
as described above.  Backpay shall be computed in accordance 
with Ogle Protection Service, 183 NLRB 682 (1970) enfd. 444 
F.2d 502 (6th Cir. 1971) with interest at the rate prescribed 
in New Horizons, 283 NLRB 1173 (1987), compounded daily 
as prescribed in Kentucky River Medical Center, 356 NLRB 6 
(2010).  

In addition, I will order the Respondent to compensate bar-
gaining unit employees for the adverse tax consequences, if 
any, of receiving lump-sum backpay awards, and to complete 
the appropriate paperwork as set forth in IRS Publication 957 to 
notify the Social Security Administration what periods to which 
the backpay should be allocated.  Latino Express, Inc., 359 
NLRB 518 (2012).

In light of these findings of fact and conclusions of law and 
on the entire record, I issue the following recommended5

ORDER

The Respondent, Alaris Health at Rochelle Park, New Jer-
sey, its officers, agents, successors, and assigns, shall

1. Cease and desist from
(a)  Unilaterally eliminating and refusing to provide holiday 

pay to employees who request it without first notifying the 
                                                       

4 The Respondent did not contend that employees who retroactively 
elect holiday pay as a remedy in this case should be required to forego 
an equivalent amount of leave (if they previously received holiday 
leave in lieu of holiday pay), and I did not take evidence and argument 
on the practicality or equity of such a requirement.  However, nothing 
in this decision shall prevent the parties from discussing such a modi-
fied remedy and addressing the appropriateness of it in a compliance 
proceeding.

5 If no exceptions are filed as provided by Sec. 102.46 of the 
Board’s Rules and Regulations, the findings, conclusions, and recom-
mended Order shall, as provided in Sec. 102.48 of the Rules, be adopt-
ed by the Board and all objections to them shall be deemed waived for 
all purposes.
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Union, 1199 SEIU United Health Care Workers East, and giv-
ing the Union an opportunity to bargaining.  

(b)  In any like or related manner interfering with, restrain-
ing, or coercing employees in the exercise of the rights guaran-
teed them by Section 7 of the Act.

2. Take the following affirmative action necessary to effec-
tuate the policies of the Act.

(a)  Before eliminating holiday pay, notify and, on request, 
bargain with the Union as the exclusive collective-bargaining 
representative of unit employees.

(b)  Rescind the elimination of holiday pay that was unilater-
ally announced and implemented on September 8.

(c)  Make unit employees whole for any lost earnings and 
other benefits suffered as a result of the unlawful unilateral 
elimination of holiday pay.  Backpay shall be computed in ac-
cordance with Ogle Protection Service, 183 NLRB 682 (1970), 
with interest as prescribed in New Horizons, 283 NLRB 1173 
(1987), plus daily compound interest as prescribed in Kentucky 
River Medical Center, 356 NLRB 6 (2010). 

(d)  Compensate employees who lost wages due to the un-
lawful elimination of holiday pay for the adverse tax conse-
quences, if any, of receiving a lump-sum backpay award, and 
file a report with the Social Security Administration allocating 
the backpay award to the appropriate calendar quarters.

(e)  Preserve and, within 14 days of a request, or such addi-
tional time as the Regional Director may allow for good cause 
shown, provide at a reasonable place designated by the Board 
or its agents, all payroll records, social security payment rec-
ords, timecards, personnel records and reports, and all other 
records, including an electronic copy of such records if stored 
in electronic form, necessary to analyze the amount of backpay 
due under the terms of this Order.

(f)  Within 14 days after service by the Region, post at its fa-
cility in Rochelle Park, New Jersey, copies of the attached no-
tice marked “Appendix.” Copies of the notice, on forms pro-
vided by the Regional Director for Region 22, after being 
signed by the Respondent’s authorized representative, shall be 
posted by the Respondent and maintained for 60 consecutive 
days in conspicuous places including all places where notices to 
employees are customarily posted.  Reasonable steps shall be 
taken by the Respondent to ensure that the notices are not al-
tered, defaced, or covered by any other material.  In addition to 
physical posting of paper notices, notices shall be distributed 
electronically, such as by email, posting on an intranet or inter-
net site, and/or other electronic means, if the Respondent cus-
tomarily communicates with its employees by such means.  In 
the event that, during the pendency of these proceedings, the 
Respondent has gone out of business or closed the facility in-
volved in these proceedings, the Respondent shall duplicate and 
mail, at its own expense, a copy of the notice to all current em-
ployees and former employees employed by the Respondent at 
any time since September 1, 2016.  

(g) Within 21 days after service by the Region, filed with the 
Regional Director for Region 22 a sworn certification of a re-
sponsible official on a form provided by the Region attesting to 
the steps that Respondent has taken to comply.

APPENDIX

NOTICE TO EMPLOYEES

POSTED BY ORDER OF THE

NATIONAL LABOR RELATIONS BOARD

An Agency of the United States Government

The National Labor Relations Board has found that we violated 
Federal labor law and has ordered us to post and obey this no-
tice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union
Choose representatives to bargain with us on your be-

half
Act together with other employees for your benefit and 

protection
Choose not to engage in any of these protected activi-

ties.

WE WILL NOT unilaterally eliminate holiday pay without noti-
fying the Union, 1199 SEIU United Health Care Workers East, 
and giving the Union an opportunity to bargain.

WE WILL NOT in any like or related manner interfere with, re-
strain, or coerce our employees in the exercise of rights guaran-
teed by Section 7 of the Act.

WE WILL make whole all employees affected by our unilat-
eral elimination of holiday pay.  

ALARIS HEALTH AT ROCHELLE PARK

The Administrative Law Judge’s decision can be found at 
www.nlrb.gov/case/29-CA-94401 or by using the QR code 
below.  Alternatively, you can obtain a copy of the decision 
from the Executive Secretary, National Labor Relations Board, 
1015 Half Street, S.E., Washington, D.C. 20570, or by calling 
(202) 273–1940.


